
Living Trusts Revisited:

 

 It has been some time since the revocable “living” trust became a popular alternative to the will when 
planning one’s estate. Of course, the trend was not without its’ critics. Some attorneys rejected the notion of 
avoiding probate, touting the benefits of independent oversight of fiduciaries and public records of deaths and 
inheritances. Critics of the legal profession, in response, claimed these nay-saying attorneys only wanted to 
preserve their probate fee work. As it happened, the majority of our clients have elected to prepare and fund 
living trusts when advised fully of the pros and cons. Some who established living trusts have now passed away, 
resulting in the need to administer the trust as a part of the decedent’s estate. So it seemed to us to be a valid 
exercise to evaluate the facts about living trusts, armed with our experience in working with them.

 Basic Documents. By way of review, the revocable trust is a legal entity established by you; you name 
yourself as trustee and, naturally, current beneficiary. You also name a successor trustee to take over 
administering your trust for you in case of incapacity. Just as you would do in your will, you name beneficiaries 
to receive the trust assets on your death. In addition to the trust, the “pour-over” will directs that any assets 
not re-titled into the trust during lifetime pass via probate to the trust. The executor of this will would be the 
same person or entity as your successor trustee. Finally, a power of attorney is typically prepared, so that 
non-trust assets, such as IRAs, can be managed by your agent as well. The illustration shows these and other 
supplemental documents which comprise an effective living trust arrangement.

 A closer look at some of the purposes for which living trusts are established will allow us to evaluate 
whether the critics or the proponents have the winning argument.

 Provide for Incapacity. A primary reason for establishing a revocable living trust is to provide a vehicle 
for managing your property in the event that you become incapacitated from illness or injury. The trust allows 
you to name a successor trustee who can step in and manage your property for your benefit without the 
necessity of costly (and possibly contentious) legal proceedings to appoint a conservator for your property. Of 
course, during your lifetime, you maintain control over the property in your living trust.

 Those who argue that a trust is unnecessary rely on the traditional durable, general power of attorney 
to avoid the need for a conservator in the event of incapacity. However, many financial institutions have 
begun to challenge and even refuse to honor powers of attorney for various reasons, leaving the family with no 
alternative but to initiate conservatorship proceedings. These same institutions regularly honor the authority 
of the successor trustee of the living trust; in fact some have published forms for this purpose in order to 
provide administrative uniformity.
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 Avoidance of Probate. Property titled in the name of a revocable living trust is not “owned” by you; 
therefore, it does not go through the process of probate upon your death. Probate literally means “to prove a 
will,” but really is a court-supervised administrative process designed to facilitate the transfer of assets from 
your estate to your heirs. Probate requires the payment of court costs and probate tax, and may also include 
a premium on an insurance policy (called a surety bond) covering the administrator. An inventory and 
accountings must be filed with the Commissioner of Accounts (a lawyer appointed by the courts to oversee 
estates), and your estate will pay the Commissioner fees for those reviews. Since probate is a matter of 
public record, anyone having an interest in your estate or your heirs can go to the courthouse, read your will, 
review your inventory, and discover details regarding your life, your assets, and your family that you may 
not wish to make public. Thus, the avoidance of probate is typically viewed as a significant advantage of the 
living trust.

 Debunking the Myths. Unfortunately, some proponents (unwittingly or intentionally) misrepresent 
several erroneous “benefits” of living trusts. While assets in a living trust do avoid a small probate tax, they 
do not avoid estate tax just by virtue of being in the trust. Likewise, trust ownership of a person’s assets do 
not shelter them from treatment as “countable resources” when the trust owner requires Medicaid for 
payment of long term health care expenses – they will still have to be spent down from the trust. Beware the 
door-to-door living trust salesperson – most are not attorneys and cannot give legal advice on your estate 
plan. Finally, it is important to ensure that assets be transferred into trust before death; otherwise, that 
property will still have to be directed into the trust by way of probate, frustrating your intentions in 
establishing the trust in the first place.

 No Fad These. It is not fairly possible to assess all of the pros and cons of living trusts in the space 
of this article. However, experience tells us that the numerous benefits of revocable trusts appear to have 
squelched the limited remaining criticisms, as evidenced by the number of families making such a trust the 
foundation of their estate plans. It is therefore safe to say that living trusts are indeed here to stay. Of course, 
in order to determine if a living trust is appropriate for you, seek the guidance of a competent estate planning 
attorney. As with any estate planning technique, one must evaluate all of the benefits and disadvantages with 
expert advice before making a decision.


