
The Augmented Estate or “Let the Claims Begin”

 

 Estates in early Virginia were simpler things for simpler times. A man* might own land, livestock, savings 
and the business in his name, all to pass under his Last Will and Testament at his death. Retirement accounts 
and revocable “living” trusts were yet to be invented.

 Thus, if a wife were excluded from the decedent’s Will, she could “renounce” it and force the estate to 
pass according to intestacy laws (meaning she would receive at least one-third of the probate estate). With the 
advent of IRAs, trusts, survivorship accounts and beneficiary designations, probate estates tended not to represent 
the full value of a decedent’s property, rendering this right of renunciation pointless in many situations.

 Fast forward to 1991 and the concept of the “augmented estate,” which replaced the renunciation of the 
Will with a system of property rights designed to provide surviving spouses with a more meaningful claim. Under 
these new rules, a surviving spouse may elect to claim a statutory share equal to one-half or one-third of the 
deceased spouse’s augmented estate, which is the probate estate augmented, or added to, with certain non-probate 
assets.

 More specifically, the “augmented estate” includes all real estate and personal property owned by a 
decedent, less certain allowances, exemptions, funeral costs, estate expenses and debts. Added to this net probate 
estate is the value of living trust assets, insurance policies, retirement benefits, annuities, employee benefits and 
other resources which typically do not pass through probate. Then, add back in any transfers during the marriage 
to third parties for less than adequate consideration, as well as transfers to the surviving spouse before and during 
the marriage. The survivor is entitled to one-third of this amount, credited with those amounts already received.

 The purpose of augmenting the probate estate in computing a spouse’s elective share is to prevent a
spouse from transferring assets to defeat the right of the surviving spouse to an inheritance. Of course, the system 
also prevents a surviving spouse from electing a share of the probate estate when the spouse has already received 
a reasonable share of the decedent’s assets.

 We see augmented estate issues arising mostly in the context of blended families, in which the decedent 
had children from a prior marriage and failed to establish an estate plan. The result can be a chaotic mix of joint 
title and beneficiary designations as among the spouse and the rest of the family. Where the decedent’s children 
from a prior marriage never accepted their parent’s new spouse, or where the latter worked overtime to exclude 
the former, the legacy is one of ill will and accusations of greed and undeserved bounty.
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 Confronted with a claim to an elective share of the augmented estate, the decedent’s children may 
employ one of several strategies. They might accept the validity of the spouse’s claim but fight a war of 
attrition, arguing over the exclusion or inclusion of every asset and claiming that every jointly titled asset was 
funded entirely with the decedent’s separate funds, all the while driving up the estate’s administrative 
expenses. In a variation on the first strategy, the children could argue unreasonable positions regarding the 
composition of the augmented estate, especially where the estate is relatively modest or where the surviving 
spouse is in particularly necessitous circumstances, in the hopes that they could force a settlement to their 
advantage. Of course, if property was transferred with the written consent of the survivor, the children would 
be able to exclude it from the augmented estate claim.

 Occasionally, the deceased spouse and the survivor had been living separate and apart prior to the 
decedent’s death. In such situations, the statute provides that desertion or abandonment (as defined in 
divorce law) is a complete bar to the surviving spouse’s elective share and other spousal claims.

 Of course, from the “get it in writing” school of legal thought, the well-drafted prenuptial agreement 
(or even a marital agreement) is a recommended way to establish spousal rights and obligations before the 
spouses and families are forced into these heart-breaking claims and defenses. More importantly, whether or 
not there is a marital agreement in place, estate planning documents should be updated so as to confirm your 
legal arrangements and enable your family to honor what are clearly your wishes for each of them.


